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Executive Summary
Background

1. On Tuesday, 19" of February 2019, the Ombudsman announced that he will be carrying
out an Own Motion investigation pursuant to section 11(2) of the Ombudsman Act, 2001.

2. This investigation is in relation to allegations of incidents of maladministration by Boards
of Directors of Public Enterprises published in the Kele'a newspaper, Volume 34 No. 52
of Monday 24" December 2018.

3. There are 6 allegations which appear in the copy of the newspaper article with the heading
“Pau’u ‘i he ngaahi Poate, Ngaahi pisinisi ‘a e Pule’anga” and may be summarized as
follows-

(a) PE Boards do not follow the same procurement process as Government ministries,
and can spend in excess of $1million without utilizing the procurement process.
(“First complaint issue”);

(b) Board members are taking loans from board funds. An example is a member took
out $18 thousand loan from the Board (and is still paying it out). (“Second
complaint issue”);

(¢) Board members are paid tens of thousands, with some paid a bonus of $60 thousand
each (Santa Claus had visited some Boards well before Xmas). (“Third complaint
issue”);

(d) FISA purchased “Niuvakai” for $1million although its real value was much less.
(“Fourth complaint issue”);

(e) One Board had a Board meeting at Barcelona. (“Fifth complaint issue”); and

() Some Board members are being paid overtime. (“Sixth complaint issue”).

Annexed marked “Annex 1” is a copy of the newspaper article.

4. The Office of the Ombudsman and the Ministry of Public Enterprises (“MPE”) have
agreed to work in partnership on this Own Motion investigation. On the 7™ of February
2019 the Ombudsman wrote to the Chief Executive Officer (“CEQO”) of MPE requesting
for information to assist him with the investigation.

Annexed marked “Annex 2” is a copy of the letter from the Ombudsman to CEO, MPE.




5. On 13" of February 2019 CEO, MPE wrote to Ombudsman conveyed his support to the
investigation and that his Office is willing to cooperate in providing information.

Annexed marked “Annex 3” is a copy of the letter from CEO, MPE to Ombudsman.

6. On or about the 19™ of February 2019, MPE sent a response to the information requested
by the Ombudsman.

Annexed marked “Annex 4” is a copy of the response.
Finding

As a result of the investigation carried out regarding the 6 alleged maladministration
decisions or actions by Public Enterprises, only the fourth complaint issue was proven to be
unreasonable.

I have set out the details of my opinions —
In relation to first complaint issue —

I hold the opinion that a public enterprise do have the power to create rules and procedures
to govern its procurement processes pursuant to Regulation 3(3) of the Public Procurement
Regulations, 2015.

In relation to second complaint issue —

I hold the opinion that there is no evidence to support the allegation that PAT had been
providing loans to its Board of Directors.

In relation to third complaint issue —

I hold the opinion that there is no evidence before me to prove that there has been payment
of bonuses to Board of Directors of PEs.

In relation to fourth complaint issue —

It is my recommendation that pursuant to section 18(3) of the Ombudsman Act, FISA and
its Board of Directors must ensure that due diligence work is carried out in purchasing of any
vessel of this magnitude.

In relation to fifth complaint issue —

I hold the opinion that the Board members attending the World Route 2017 and in
attendance at legal negotiations between GECI and TAL to pursue the release of reimbursement
to TAL of $USD69,993.19.00 were crucial to the future development of TAL as a public
enterprise.




In relation to sixth complaint issue —

[ hold the opinion that the process used to nominate the Directors of TPL to carry out
work outside their normal Directors functions justifies special rates to be paid to them. The
decision made by TPL Board was not unreasonable.

OMBUDSMAN’S ROLE

1 Under section 11 of the Ombudsman Act 2001, (“the Act”), the Ombudsman has
the authority to investigate the administrative acts, decision, omissions and
recommendations of an officer of a Ministry or organization subject to this Act, in
his capacity as an officer of that Ministry or organization. This applies to all
Government Ministries and organizations as listed under the Schedule of the Act.

2 My investigation is not an appeal process nor is it a judicial proceeding. I would
not generally substitute my judgment for that of the decision maker. Rather, I
consider the substance of the act or decision and the procedure followed by the
Minister, CEO or any officer, and then form an opinion as to whether the act or
the decision and the procedures followed by him, was properly arrived at and was
one that could have been reasonably make.

Investigation Process
The investigation process included —

e Meeting and interviewing the editor of Kele’a newspaper, Cabinet Ministers,
Chief Executive Officers and employees of government ministries, Directors
of Public Enterprises Boards, and employees of public enterprises (“PE”).

FIRST COMPLAINT ISSUE

PE Boards do not follow the same procurement process as Government ministries, and can
spend in excess of $1million without utilizing the procurement process.

Background

The Tongan version as it appears in the words of the Kele’a newspaper, is as follows-
“Fakataataa ‘oku ‘ikai fou ‘enau fakatau (procurement) ‘i he founga ‘oku ngaue’aki ‘e he
ngaahi ngaue 'anga ‘a e Pule’anga. ‘Oku lava pe ke fakapaasi’e he poate ia ke

Jfakamoleki/ngaue aki ha pa’anga lahi hake he $Imiliona ‘o ‘ikai toe fou ia founga (procurement
process) ngaue ‘a e pule’anga. Kuo ‘osi toutou hoko ‘a e me’a pehe ni ‘i he ngaahi poate”.




Investigation

On the 7™ of February

1.

Response from the Ministry of Public Enterprises

Regulation 3(3) of the Public Procurement Regulations, 2015 (“the Regulations™)
provides the authority for Public Enterprises’ to adopt rules and procedures to govern
their own procurement however these rules and procedures must be consistent with the
Regulations. Annexed marked “Annex 5” is a copy of the Regulations.

Public enterprises’ have their own procurement policy and any approval of any
spending will depend on the threshold of each public enterprises’ procurement policy.
The following public enterprises have provided their policies for information purposes

a) Ports Authority, Tonga,

b) Tonga Airports Limited;

¢) Tonga Post Print;

d) Tonga Broadcasting Commission;
e) Tonga Communication Corporation;
f) Tonga Water Board;

g) Tonga Cable Limited; and

h) Tonga Power Limited.

Annexed marked “Annex 6” copies of procurement policies of the PEs’ listed above.

If a public enterprise wants to make an expenditure, single or linked that exceed 10%
of equity or total assets of the concerned PE, it can only be incurred when all the Board
of Directors authorize the expenditures by signing the declaration form and submitting
it to the Ministry for approval.

It is significant to note that the goals for PEs and government ministries are different.
PEs are profit orientated and focusses on increasing returns for the organization and
shareholder. Private and public organizations share a similar objective in getting value
for money in all procurement activities. They focus on purchasing goods and services
at the right prices and often engage in cost reduction negotiations with suppliers.

Further, organizations in the private and public organizations serve the public in a
different sense. Public entities serve the public through provision of free or low cost
services, whilst private organizations do so by selling products and services at higher
rates based on competition, which can lead to superior service. PEs operate under
institutional policies that are often tailored to meet their business goals. They can
source suppliers at will and award direct contracts following a bidding process that
suits them with favourable terms and conditions.
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6. Any amount greater than $1million dollars will have to be presented to the Board of
PE relevant to the request for their authorisation.

Analysis

1. With regard to the above allegations it has been confirmed from the information before
me that PEs have the authority to carry out procurement processes according to their
rules and regulations. However, the rules and regulations must be consistent with the
Regulations. When examining rules and procedures of the PEs listed under paragraph
2 above, against the Procurement Regulations to see if they are consistent with the
Regulations, we confirm there is no inconsistency or breach.

2. The allegation raised by the Kele’a newspaper does not provide any specific names or
details to prove the allegation. We provided them with the opportunity to come forth
and provide us with the information. To date this has not been done.

Opinion

I hold the opinion that public enterprises in carrying out their procurement processes
according to their rules and procedures do not breach the Procurement Regulations.

SECOND COMPLAINT ISSUE
Board members are taking loans from Board funds
Background
1. According to the Kele ‘a newspaper publication on Monday 24" December 2018, the
Prime Minister alluded that some members of the Board had taken loans from PE
Board Funds.
2. The Tongan version as it appears in the words of the Kele’a , is as follows:
“‘Oku pehe ‘e he Palemia ‘oku a‘u ki he tu'‘unga ko e no ‘a e kau memipa ‘i he
pa‘anga ‘a e Poate pehe ki he vahe penisoni laumano ‘a e kau memipa ‘e ni ‘ihi.”
3. In meeting with Kele‘a publisher Mr Siaosi Pohiva in February 2019 he confirmed
the allegation is pointing to the Ports Authority Tonga Limited (“PAT”) and is
alleged to have taken place on or about 2011 or 2012..
Investigation

Response from Ports Authority Tonga

1. On 2™ May 2019, Ports Authority Tonga (“PAT”) confirmed there were no loans
granted to any Board members during the financial year 2011/2012.




